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CITY OF NORTHAMPTON, MASSACHUSETTS 5/%
OFFICE OF THE CITY SOLICITQR |
Janet M. Slzeppard, ESq. a2

: City Solicitor

CONFIDENTIAL

ATTORNEY/CLIENT
INFORMATION
MEMORANDUM

DATE: July 25, 2001

TO: Mayor Mary Clare Higgins

FROM: Janet M. Sheppard, Esq., City Solicitor >
RE: Charter Reform Questions

CC:

| am enclosing a number of items regarding Charter changes.

As | told you, it is my opinion that local approval means approval by
the City Council, not an election by the City voters. | am enclosing a
copy of the Special Act Charter Methods prepared by the Secretary of
State’s office which indicates that a city or town may adopt a charter
change and that at least two steps are required.

1) Local approval (which is approved by the City Council) and State
Legislative action. This memo indicates that there is traditionally a
third step, which is acceptance by the voters of the city. This is not
a required step. There is also a provision in the statute that after
the City Council has voted the proposed amendment must be
submitted to the Attorney General who has four (4) weeks to file an
opinion.

I’'m enclosing the following attachments for your review:

, 76 Masonic Street Northampton MA 01060 ' (413) 585-5889 FAX: (413) 586-2937




- M.G.L. ch. 43B §10 (which was amended in 1998);

- A copy of the memo which | sent to you as councilor on March 19,
1999 without the attachments; and

- The pertinent part of the opinion of Attorney Kathleen Fallon, in
pertinent part, procedures for charter change.

A copy of charter section 17 Powers and Duties of City Clerk Generally
for your information.

After you have had a chance to review these, it is my understanding
that we will meet. If you would like me to distribute these to the other
members of the Friday meeting please let Marie know and we will
prepare copies.
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dures vary with the form of local government. The Elections Division can
explain the initiative process for specific situations.

Legal References:

® Local approval required: HRA § 8 (1). See Board of Selectmen v Town Clerk, 370 Mass. 114,
345 N.E. 2d 699 (1976); Belin v, Secretary of the Commonwealthi, 362 Mass. 530, 288 N.E. 2d
287 (1972); Brown, Home Rule in Massachusetts: Municipal Freedom and Legislative Control, 58

Mass. L.Q. 29 (1973).
* Nature of local approval: Newell v Rent Board. 378 Mass. 443,446-48,392 N.E. 24 837, 839-
40 (1979);%&&12&&_2{3{&@ 9 Mass. App. Ct. 202, 205, 400 N.E. 24 279, 281 (1980),

Local legislative body: Qpinion of the lustices 375 Mass. 843, 378 N.E. 24 43 (1978); Opinion of
the lustices, 365 Mass. 655, 311 N.E. 2d 44 (1974).

» Local initiative: Marinov, Town Council, 7 Mass. App. Ct. 461, 388 N.E. 2d 334 (1979).
See G.L. ch. 43, §§ 37-41, 43-44. See also Opinjon of the lustices, 370 Mass. 879, 352

N.E. 2d 678 (1976).

Legislative Action

Once a special act charter or charter change has received local approval, it can
be filed as a bill by a member of the state legislature.

When filed, the bill will be assigned to a legislative committee for review—
usually the Joint Committee on Local Affairs. After a public hearing and a
period of study, the eommittee will report its recommendation on the bill to the
legislative body whose member filed t, either the Senate or House of Represen-
tatives. If that body approves the bill, it is sent to the other body for
consideration. If both houses pass it and it is signed by the Governor (or is
passed over his veto by a two-thirds vote of each house), it becomes law.

Einal Acceptance by Local Voters

The special act sometimes provides that it will not go into effect until the local
voters, in response to a question on an election ballot, have voted to accept it.
(This local acceptance is not constitutionally required.)

The city solicitor or town counsel must prepare a fair, concise summary of the
act. This summary appears on the ballot unless the special act provides
otherwise.

If the local acceptance step is not done, then the charter or special act or
amendment will take effect either on the thirtieth day after it is signed or on an
effective date specified in the legislation. - ) - :

Legal References:

* Legislative procedure: Joint Rule 7B.

* Effctive date: G.L.ch. 4,6 1.

* Acceptance not required: Newell v__Renl Board, 378 Mass. 443,447 n 6,
392 N.E. 24 837, 839 n.6 (1979): Nugent v _Town of Wellesley 9 Mass

App. Ct. 202, 204, 400 N.E. 2d 279, 280 (1980).
® Summary of Special Act: M.G.L. ch. 54 section S8A

Election Resource Handbook 1995
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Amendments to the Constltutlon as well as to amendrnents of a charter previously adopted ot
revised under this chapter
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Section 17 - Powers and Duties of City Clerk Generally

The City Clerk shall also be Clerk of the Board of Aldermen, and of the City
Council when in convention, and shall be sworn to the faithful performance of his
duties. He shall perform such duties as shall be prescribed by the Board of Aldermen,
and he shall perform all the duties and exercise all the powers incumbent by law upon
him. He shall deliver to his successor in office, as soon as chosen and qualified, all
the records, journals, documents, papers and property held by him in his said
capacity. In case of the temporary absence of the City Clerk, the Mayor, by and with
the advice and consent of the Board of Aldermen, may appoint a City Clerk pro
tempore.




CONFID'ENTIAL-L‘EGAL ADVICE

NOT FOR PUBLIC RECORD
MEMORANDUM

DATE: March 19, 1999

TO: Councilors Mary Clare Higgins and Marianne LaBarge

FROM: Janet M. Sheppard, Esq., City Solicitor

RE: Charter Reform

CcC:

There are two ways to initiate charter reform according to chapter 43B of the M.G.L. which
is the statute governing Home Rule features. There are two procedures for amending an
existing charter. The first is outlined in M.G.L. c. 43B §2 which states that “every city and
town shall have the power to adopt or revise its charter or to amend its existing charter in
accordance with procedures prescribed by this chapter”. M.G.L. c. 43B §3 sets out the
number of persons who need to sign and that is “at least fifteen per cent of the number of
registered voters residing in said city or town at the preceding state election”.

1 am going to outline the procédures under the adoption or revision of a charter under §3.

. 1. 15% of the registered voters of the preceding state election must sign a petition and
have it certified by the city clerk. Within thirty days of certification that there are
enough signatures, the City Council shall make an order for submitting the question of
adopting or revising a charter to the voters of the city. The Order also, at that time,
should provide for the nomination of charter commission members at said election.
The election shall be at the first regular city election held on or after the sixtieth day
following the adoption of the City Council Order.

2. M.G.L. c. 43B §5 provides that charter commission members must obtain “fifty
signatures if there are twelve thousand or less than fifty thousand inhabitants” which is
the case in Northampton. These must be submitted 28 days preceding the day of
election. These nomination papers are governed by the same rules as regular
elections which is the Order of registrars in accordance with §7 of c. 53.

3. A charter commission shall consist of nine registered voters of the city, elected by the
official ballot and if a majority vote is cast by the general elector to adopt or revise the
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charter than the nine candidates receiving the highest number of votes shall be
declared elected.

4. §8 outlines the charter commission rules and regulations, personnel. They must have
a suitable office and clerical assistance.

The second way to change a charter is the procedure under M.G.L. c. 43B §19 which
requires an act of the state legislature. The process is as follows:

1. Local approval by the City Council of the section of the charter to be amended.
2. Then the amended section is sent to the state legislature as a special act.

3. Final approval by the electorate of the City of Northampton would take place after this
special law is passed by the state legislature. According to Lauren Goldberg whom |
spoke to, it is not necessary for the registered voters of the City of Northampton to
approve this, however, on many of the charter changes before we have put into the
general law the specific requests that this be approved by the voters.

a. There is a difference of opinion among people who have interpreted the home rule
amendment as to whether or not the constitution requires a charter change to be
approved by the people. If we decide to go this route | would do a more in-depth
analysis of the statute and the case law.

I'm enclosing also article 12 chapter 389 of the Acts of 1961 which establishes the Board
of Public Works and which was a charter change which was approved by the legislature

on Aprit 20, 1961 and accepted by the voters of the City of Northampton on November 7,
1961.

C:Mext\city99\charter.0318
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AVATILABLE PROCEDURES FOR CHARTER CHANGE- - ﬁm Q@f@/\

REVISE CURRENT CHARTER BY SPECIAL ACT OF THE LEGISLATURE

A.

CREATION OF NEW CHARTER OR SUBSTANTIAL REVISION OF OLD CHARTER .

Revision by means of a special act does not require the

election of Charter Commission. The ad hoc committee or
a committee of the City Council could draw up the special
act.

The submission of a proposed special act to the General
Court would require the approval of 2/3 of the City
Council and the Mayor.

A proposed special act may include a provision that it be
submitted to the voters for approval but need not do so.
If submission to the voters is not included in the
proposed act approved by the Council and Mayor, the
General Court may add such a provision.

A special act cannot alter provisions of the current
Charter which deal with the composition, mode of
election, or term of the legislative body (City Council)
or Mayor.

UNDER THE HOME RULE AMENDMENT (M.G.L. CHAPTER 43B.

A.

The process is initiated by filing a petition with the
City Clerk requesting revision of an old charter or the
adoption of a new charter and the election of a chartaer
commission. The petition must be signed by 15% of the
City’s registered voters. i

_Within thirty (30) days of receipf-of certification of
.the signatures on the petition, the City Council shall. -

adopt an order placing the question of revising/adopting
a charter and election of a charter commission on the
ballot at the next regular city election which is held on
or after the sixtieth day following adoption of the
order. If the City Council fails to adopt such an order
within thirty (30) days, said guestion shall be placed on
the ballot at the next regular city election held on or
after the ninetieth day after receipt of certification of
signatures by the City Council. The Mayor’s approval is
not required to place the question on the ballot.

A person may have his/her name placed on the ballot as a
candidate for the charter commission by filing nomination
papers signed by fifty (50) registered voters with the

City Clerk. A person must be a registered voter to serve .

on the charter commission.
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If the questionto revise/adopt the charter is approved
by the voters, then a charter commission of nine "(9)
members shall be elected at the same election. The nine
(9) candidates on the ballot with the highest votes are
elected to the charter commission. -

The charter commission shall hold a public hearing on the
issue within forty five (45) days of its election and
submit a preliminary report, including the text of any
proposed charter, within sixteen (16) months of its
election.

The charter commission shall submit a final report to
City Council within eighteen (18) months of its election.

The proposed new charter or amendments to the existing
charter shall be placed on the ballot at the next regular
municipal election held at least two (2) months after
submission of the final report.

ACCEPT STATUTORY PLAN CHARTER UNDER M.G.L. CHAPTER 43

A.

The Mayor and City Council may approve the submission of
a special act granting authority to adopt a Plan charter
in accordance with M.G.1l. Chapter 43. Any special act
adopting a Chapter 43 Plan charter must include a
provision that the issue be submitted to the voters for
approval.

Acceptance of a Chapter 43 Plan charter may be proposed
by an initiative petition to the City Council signed by
10% of the City’s registered voters. Upon certification
of the signatures on such a petition,. there shall be an
eighty (80) day appeal period during which the
sufficiency or .legitimacy of the signatures may. be
challenged. ' If there is no challenge, within'ten (10)"
days of the expiration of the appeal period, or, if there
is a challenge, within ten (10) days of its resolution,
the City Council shall transmit the petition to the City
Clerk for inclusion of the question of adoption of a
Chapter 43 Plan charter on the ballot at the next regular
municipal election to be held at least thirty (30) days
after said transmittal. (Adoption of a Plan F charter
only may be placed on the ballot for a state election.)

Acceptance of a Chapter 43 Plan does not require the
election of a charter commission. Only one Plan may be
placed before the voters for adoption at any one

election.




